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Claiming the Site: Evolving Social-Legal
Conceptions of Ownership and Property

Harvey M. Jacobs

When we think and talk about “the site,” allowing the concept to form
in our minds, we associate it with two ideas. The first is the idea that
an isolatable site is owned, and that ownership is identifiable. Whether
the ownership unit is a private or public entity (an individual, corpo-
ration, government, or some combination of these) is immaterial; what
matters is the assumption that a legal someone has control over the
site. The second idea is that the owner has a set of rights that may be
freely exercised as a function of their ownership: for example, the right
to keep others off the site, the right to use the site for the owner’s own
enjoyment, the right to develop the site, the right to extract profit from
the site, and so on.

Commonly understood to be static, these two base ideas have in
fact always been issues of intense social contention in the United States.
What it means to own and what comprises the rights of ownership
have evolved in response to changes in technology and changes in
social values and relationships over the course of the nation’s existence.

This essay seeks to explicate how we, as owners of, neighbors to,
and people concerned about a site, claim it, given changing ideas about
ownership and rights. I start deep in American history, with the debates
over ownership and rights during the time of the American Revolu-
tion. Despite a popular rhetoric that often seeks to simplify this his-
tory, what I show is that any contemporary ambiguity about the ideas
of ownership and rights is encapsulated in the country’s founding
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national documents. Tracing the ebb and flow of our national social-
legal dialogue about ownership and rights through to the present day,
the essay closes with some speculations as to how this debate might
unfold in the future.

Our ability to claim a site—to act on and toward it—is conditioned
on resolving conflicting stakes upon it. Claims are proxies for expres-
sions of ownership and understandings about rights. To the extent that
ownership and rights are becoming more fragmented, more social, with
more claims by more parties, the ability to act becomes ever more com-
promised.

The ownership and control of a site—be it an urban or rural prop-
erty, a place for commercial development or the family farm home-
stead—is an issue embedded deeply into the American psyche and one
that helps to shape and define the American character. American char-
acter is hard to summarize, but one important element has to do with
the opportunity and the right to own and control land. This quality
goes deep into American history itself.

The early political history of the United States is often portrayed
as migrations spurred by the issues captured in the First Amendment
of the Bill of Rights—a search by oppressed peoples for political free-
dom (of speech and assembly) and religious freedom. Though these
issues were key to colonial immigrations, it is equally true that migra-
tion was spurred by a desire for access to freehold land unavailable in
Europe. The United States was settled by people, first Europeans but
continuing through to immigrants today, searching for religious and
political freedom and for access to land.! It was the promise of land
that lured people to risk crossing the ocean and to leave the commu-
nities and people that were so dear to them.

In America’s early years, western European countries were still struc-
tured under the vestiges of feudalism. An elite owned most of the land,
and the prospects for the ordinary person to obtain ownership were
small. America offered an alternative. Here was a place where any
white male immigrant could get ownership of land and use that land
as capital to make a future for himself. America was the land of oppor-
tunity. To be an American was to own and control private property.

In America’s colonial past, the existence of land converged nicely
with the new political theories of the period, coming together into
ideas about ownership and democracy. As the revolutionary period
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took shape, influential framers argued that it was as much for the right
to own and control land as anything else that the new political exper-
iment—American democracy—was coming into being. James Madison,
writing in the Federalist Paper No. 54 during the debate about the rat-
ification of the U.S. Constitution, argued that “government is instituted
no less for the protection of property than of the persons of individ-
uals.”? Others, including Alexander Hamilton and John Adams, con-
curred. Adams, in a fiery set of words, noted that “property must be
secured or liberty cannot exist. The moment the idea is admitted into
society that property is not as sacred as the laws of God, and that
there is not a force of law and public justice to protect it, anarchy and
tyranny commence.”>

According to this perspective, rights to landownership accrued
through use, and freely constituted governments (i.e., democracies)
existed for the protection of individual liberties, including the liberty
to own and use land. The colonists utilized this idea of active use to
provide the justification for taking land from America’s native inhab-
itants. They did not understand the American natives to be using land
in the European sense of active agricultural and forest management.*

For these founders these ideas were configured into a particular and

specific relationship. Democracy required liberty (and vice versa), and

both in turn required ownership and control of property. It was this
sentiment that gave rise to Thomas Jefferson’s idea of the yeoman
farmer, one of the most enduring images from America’s revolutionary
period. According to Jefferson, the yeoman farmer (the family farmer
who owned and controlled his own land) was the foundation and bas-
tion of the new American democracy. Why? Because ownership of land
gave the owner economic and thus political liberty. When a farmer
could produce food and fuel for himself and his family on land he
owned, no one could buy his vote. Thus, it was the rural landowner
(in contrast to the urban wage earner) who was in the best position
to make political judgments that reflected the greater public good.”
But this view of the relationship of property to democracy, and the
fact of asserting property’s primacy, was not unchallenged even in its own
time. Perhaps the most articulate spokesman of an alternative perspec-
tive was Benjamin Franklin. During the constitutional period Franklin
noted with force that “private property is a creature of society, and is
subject to the calls of that society whenever its necessities require it, even
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to the last farthing.”® Franklin was not alone in these sentiments; he
shared them with Thomas Jefferson and others. {Jefferson’s place in this
debate is claimed by both sides; this appears to be legitimate, as he
expressed statements that can be interpreted as supportive of both posi-
tions.) And in fact, if anything, what we see when we look at this issue
closely is that the meanings of land and private property and their rela-
tionship to citizenship and democratic structure were and remain con-
tentious issues—issues on which Americans did not and do not hold con-
sensus. Rather, these are issues central to how we fight over the very
nature of what it means to be American.”

To a large extent this lack of consensus is reflected in the country’s
founding national documents. In 1776 the Declaration of Indepen-
dence promised Americans “life, liberty, and the pursuit of happiness.”
What few recall is that Thomas Jefferson drew this idea from the work
of political philosopher John Locke, who called for life, liberty, and
property. In the first draft of Virginia’s founding documents, which Jef-
ferson prepared and from which he drew for the Declaration of Inde-
pendence, he included this phrase. Jefferson’s idea was to give each
free man fifty acres, to create the nation of yeoman farmers he saw as
necessary for the new democracy. Jefferson lost this debate in Virginia
and in Philadelphia. In its final form, the Declaration’s language reflects
disagreements about what was being promised to citizens of the new
country.

Eleven years later, in 1787, the Constitution was adopted without
any specific mention of land-related property. It was not until the adop-
tion of the Bill of Rights in 1791 that the disagreements among the
framers found a degree of consensus in the wording for the so-called
takings clause, the final twelve words of the Fifth Amendment: “nor
shall private property be taken for public use, without just compensa-
tion.”

With the adoption of this phrase, the Founding Fathers formally
recognized four concepts: the existence of private property, an action
denoted as taken, a realm of activity that is public use, and a form of
payment specified as just compensation. The interrelation of these con-
cepts is such that where private property exists, it may be taken by
government, but only for a denoted public use and when just com-
pensation is provided. If any of these conditions are not met, then a
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taking may not occur. This constitutional provision allows for con-
demnation of private land for public highways, schools, parks, and
other public activities, but requires that the public pay fairly for the
land taken. But, as has been noted by countless scholars, our under-
standing of the exact meaning of these words to those who crafted
them is unclear.® The clause does not tell us precisely when a takings
has occurred, it does not define a public use, and it does not explain
what constitutes just compensation. In fact, it doesn’t even tell us what
is considered private property.

Although some Founding Fathers did appear to want to afford
property a central place in the constitutional/social contract schema,
there was no consensus among the founders; their ultimate crafting of
language in the Declaration of Independence, the U.S. Constitution,
and the Bill of Rights reflected this lack of consensus and acknowl-
edgment of compromise.” In addition, and perhaps just as important,
is that the on-the-ground reality in colonial America, pre- and postin-
dependence, was something less pure than either of the polar positions.
Something akin to what we would recognize as land use and environ-
mental regulation was common. For example, colonial Virginia regu-
lated tobacco-related planting practices to prevent overplanting and
require crop rotation, and Boston, New York City, and Charlestown
regulated the location of businesses such as bakeries and slaughter-
houses, often to the point of excluding their location within city
boundaries.!°

However, despite the land use and environmental regulation of
colonial times, most citizens were free to use their land as they pleased,
and they continued to enjoy this freedom through the eighteenth and
nineteenth centuries. It was the twentieth century that brought real
change to the status of property in America. This was the period when
new technological developments changed how Americans lived their
lives, and held and used property. In the early twentieth century, Amer-
ica went from a rural to an urban nation. The mass immigrations from
Europe combined with the explosion of industrialization to bring
waves of new citizens to the cities. As this occurred, ideas about land
and ownership—management of the site—began to change.

To a large extent, new technology was responsible for a rethinking
of what it meant for the individual to own land and manage a site.
Under the classic definition of private property (the definition still
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taught to first-year law students) ownership means cuius &m mmmm_vxowmm
est usque ad coelum et usque ad inferos—whoever 95”. the ol owns
all the way to heaven and all the way to ﬁ.ro mo@ﬁrm. H is is M\ ere he
idea of mineral rights, water amrﬁmw and air rights going with phy.

i land is articulated. .
oéﬂmnmﬂw%ﬁomﬂ\%mg countries, and most especially Q,Ho United mﬁm.ﬁow
land is conceptualized, fictionalized, as a bundle of Emrﬁml..,ﬁmg m/qu_ﬁm:
commonly discussed in the legal literature, a bundle of mﬁn. s. e
one owns land, ownership refers to more %mm the possession 0 e
physical soil within a defined set of boundaries. For ﬂrm. vcnﬂomo o
the law and the economy, ownership means the possession 0 a -
ognizable, fungible bundle of rights. Hr_m vcn&‘o of :mw.ﬁw n“m MOM rﬂM
recognized as ownership. In theory, this UE:.:m is comprise ro . mm:
such as the air right (the ownership of the air space above the Mn:%
defined parcel), the water right (the ownership of the Jmﬂonr $ 1 rm
under or flowing over and under the legally defined parcel), ﬁro ,.mrﬂ
to control access to the property (more commonly known as t mmzmmma
of trespass), the right to harvest natural resources Amcn?a\mm ﬂMocomﬂr
minerals), and the rights to develop, sell, Qmaﬁ lease, an .ow q
the land in its entirety, or to do the same with mo_.mnﬂoa rights. .

If an owner has complete possession of these Em.rﬁm\..ﬂrmﬂ M_mu_ Mw an
owner owns all the rights in the vcz&nl.wro owner Is mm.& to mOm:oa
property free of obligation, to rm,&rmmo-m_wmsw_mrmdwmwmrwm MM@ Mvo::&o

. However, no owner ever has all o : .
mqoww%mwmm moﬁn:m:o:ﬁ always reserves some of these .Emrﬂmm ﬂw WMMMM
portion of these rights. For example, wildlife ownership ME e
ing seasons have long been a right reserved 8‘ mm.& R%M mw H %vomn
government; few owners expect to OWn E.m wildlife (fish, on:, aBm
etc.) on their rural property, and thus the right to harvest at Mrw ame
and in any amount as they please. Oo<.mn:5m:ﬂ also reserves : nmwn
to enter onto property (to violate the right to n.oamo_ access) to car W
out necessary social functions. However, even given these nnmmn./\w_: ow
private property ownership has long been ﬂro:.mrﬁ.om as noMm_mSM o
a robust bundle of rights, relatively free of obligations to the s
oﬁrmﬂwm conception made practical sense until 1903, when Mr.o AQEMNM
brothers invented the airplane. Within a very few %o.m:wm ao _Mm ~Muo "
tion, the airplane went from a novelty to commercial develop .

Claiming the Site

What was the property consequence? Under the commonly understood
definition of private property, if I owned air rights to the heavens
above, then every time an airplane flew over my property it was guilty
of trespass. The airplane had entered my property without permission
as surely as if the pilot had walked up to my fence, smashed the fence,
and kept walking. As technological change expanded the possibilities
of air travel, the pre-twentieth-century definition of private property
no longer appeared socially functional. If individual landowners could
claim trespass of and demand compensation for their property by air-
planes, air travel would become either too cumbersome or too expen-
sive.

What happened? During the first half of the twentieth century, the
U.S. courts scratched their heads over this problem. Eventually they
solved the problem by “public-izing” air rights above a certain eleva-
tion without requiring compensation under the Fifth Amendment.!
The courts reappropriated airspace to the public sphere so individual
owners no longer owned est usque ad coelum—all the way to heaven.
In effect, the courts created a new commons where one had not existed
before. The creation of this new commons responded to changing
social needs pushed by changing technology.

Continuing through the twentieth century, landowners saw the very
definition of property change, bend, and flex in response to new inven-
tions and changing social values. As society understood the impact of
individual land use decisions upon neighbors and society at large, and
as new ideas about ourselves and others developed, Americans con-
tinued to reconfigure the foundational property rights bundle.'? Many
examples of this can be given; I offer just a few.

The first is from the Civil War period. Until the takings clause of
the Fifth Amendment of the Bill of Rights in 1791, despite the passion
held by some framers, there is little mention in the founding documents
of the United States of private property. The one mention there is, is
oblique. In the Constitution—in Article 1, Section 2—there is recogni-
tion of slaves as property. In 1863, with the issuance of the Emanci-
pation Proclamation, President Lincoln freed the slaves, thus taking this
property from these owners. When the Civil War was won by the
North, a set of these owners sued in federal court for compensation
over the taking of their property by the federal government. Under the
terms of the takings clause their assertion seemed reasonable. Their
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private property had been taken for a public use _u_:ﬂ they had E,vﬁ
received just compensation. The result of the legal action, roéowoﬁ did
not affirm their position. Instead, the courts argued that new social val-
nes—a new view of the right of one human being to own and control
another—overrode a prior, legitimate definition of property. And in mwnﬁ
the codification of this view in the Thirteenth Amendment, which
specifically outlawed slavery, reinforced this point.

In the 1960s, one century after the freeing of the slaves, further
changes in race relations had similar effects on private property. In ﬁro
popular mind, a focus of the civil rights movement was the practice
of white lunch-counter owners in the American South. These owners,
reflecting their understanding of their private property :mrﬂmg. decided
who they would serve and who they wouldn’t, generally refusing serv-
ice to African-Americans. We have dramatic photographic images of
this period, when young African-Americans sat in at _zs.nr counters
only to have food dumped on their heads. Despite the racism of %Wmo
actions, these owners acted no differently than anyone mo.mm in decid-
ing who may come into his or her home. These owners said, in effect,
“I¢s my business, I built it with my capital and my _vab,H get to
decide who to serve!” But during the 1960s, as a result of social strug-
gle, owners of commercial establishments lost ﬁrmm ?.?mmw property
right to choose who they would serve or not serve. Womwnﬁ:m nrmnmx
ing social attitudes on race and human relations, Americans aonﬂo&
as a society that the greater social interest was better served by taking
this right away, and to do so without compensation to the owner.

This dialogue between changing social values and the changing
nature of what the property rights bundle includes, continues through
to today. During the 1990s it was perhaps best expressed through the
resistance by male-only membership clubs and male-only colleges to
the admission of women. What was the claim of these clubs and col-
leges? That the premises were their private property and they .nocE
and should decide who has access. Again, society asserted the primacy
of changing social values over private property rights and nrm:mwm the
property right bundle (eliminating the ban on female access) without
providing compensation. |

In addition to the twentieth century’s bringing forth a substantial
reconfiguration of the property rights bundle itself, this was m_mo,ﬂro
period of the rise of modern land use and environmental regulation,
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which themselves significantly impacted the options for site owners to
exercise their property rights. As noted, the open borders and indus-
trialization of the early twentieth century brought waves of immigrants
and migrants to America’s cities. In 1920, for the first time, the U.S.
Census recorded more people living in cities than in the countryside.
These migrations caused significant land use problems, as individual
site owners sought to maximize the potential of their sites while the
city found itself pressured to exercise its traditional authority to pro-
tect the public’s health, safety, and welfare. This was the period of
muckraking journalism, which chronicled the poverty of immigrants
crowded into tenements in New York City neighborhoods with densi-
ties exceeding even that of Calcutta, India, often absent of access to
sanitation facilities, clean water, light, and air. Out of these conflicts
grew zoning.

Today, zoning is common. But at the time of its invention, it was
revolutionary. Why? For at least two reasons. It established a public
sector framework of standards for land use that proscribed the prop-
erty rights of site owners absent compensation, and it did so by treat-
ing site owners differently (the very idea of establishing residential,
commercial, and industrial zones). The concept was so revolutionary
that the U.S. Supreme Court barely validated it in their 1926 land-
mark case of Village of Euclid, Ohio v. Ambler Realty."*

New York City is credited with inventing zoning in 1916. Within
a decade it had spread across the United States, because it filled a need
that cities had for rationalizing land use management. Until the sec-
ond half of the twentieth century, most land use regulations looked
similar to zoning in its initial form. But then things changed again. As
America began to suburbanize, zoning was stretched to fit new land
use circumstances, and new forms of site management came into being
to reflect changing social values about land and natural and environ-
mental resources. This became especially pronounced with the rise of
the modern environmental movement.

Conceptually, land use and environmental planning, policy, and
management (through devices such as zoning) are premised on the need
for individual property rights to yield to a collective definition of the
public interest. Such planning and policy argues that an unfettered
right to exercise individual property rights does not serve the greater
public good. As some environmentalists articulate it, land use and

[
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environmental problems arise precisely because the site and property
rights inherent to it are privately held and managed. Individuals are
making land use management decisions that do not take into account
the broader public interest and a more expansive economic calculus—
that is, their arguments update and restate those that led to the very
invention of zoning,

A litany of common land use and environmental issues—farmland
loss in the urban fringe, suburban sprawl, destruction of historic build-
ings, downtown deterioration, to name just a few—have all been
depicted as issues that arise from a version of Garrett Hardin’s
“tragedy of the commons.”" In these instances, the tragedy is that
individual landowners make decisions that are economically and
socially sensible to them, but are not judged to be as sensible to the
broader public. To put the same point in the terms of classical eco-
nomics, each individual pursuing his or her own self-interest does not
yield the greater social interest.

For many, the legal pinnacle of this perspective was reached in the
early 1970s, when the modern environmental movement was brand
new.'® A landmark case was argued before the state of Wisconsin
Supreme Court: Just v. Marinette County."” The Justs had chosen to
fill in a wetland in violation of state law. They argued that it was their
land and they could do what they wanted with it. The supreme court
disagreed; they said, you bought a wetland, you can use it as a wet-
land. Any other use, other than the natural use, is not something you
can assume to be within your bundle of property rights; it is some-
thing that you must acquire from the community to which you belong.
In the late 1990s the Wisconsin Supreme Court affirmed that this con-
tinues to be the law of the state.'® This is one of the most dramatic
examples available, but it shows the diversification and fragmentation
of claims to the site.

Critics of this evolution of social control of the site ask us to take
a deep breath and step back."” They argue that the fallacy in seeing
modern society as a series of Garrett Hardin-style tragedy-of-the-com-
mons situations is that society (government) is continually able to jus-
tify a restriction/removal of property rights every time a new land use
and environmental problem is identified. Government can reconfigure
who has a claim on and to the site, and there is no reasonable end in
sight. From the critics’ point of view there are at least two problems

.
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with this: when what I own and control is only what the government
says I control, does private property really exist? And what about the
literal and figurative property—democracy social contract that forged
and underlies the nation??

There is an additional way to frame these two phenomena: as the
reconfiguration of property rights in response to changing technology
and changing social values, and as the continuous expansion of regu-
lation. Framed that way, we see that throughout the twentieth century
the parties that have had claim to any particular site have been expand-
ing. If in the eighteenth and nineteenth centuries sites were largely the
purview of owners to do with as they pleased, the story of the twen-
tieth century is that a variety of interests laid claim to the site and
argued that the owner’s traditional rights were to be reshuffled to
include their interests and claims. Most obviously, this expansion
included government (in its various forms and layers) asserting its
claim upon the site through the need to protect the public health,
safety, and welfare. Modern land use and environmental policy also
includes a formal and informal place for parties such as neighbors,
community and neighborhood organizations, and special interest
organizations when the site has a special characteristic (such as his-
toric character or unique ecological characteristics).

But this is not a one-sided story. Early in the twentieth century,
at the time zoning was being born and affirmed as a legitimate exer-
cise of governmental control, the U.S. Supreme Court took up a
related issue: is there a limit to how much the government can reg-
ulate private land? In 1922, in the case of Pennsylvania Coal Co. v.
Mahon, Justice Oliver Wendall Holmes wrote, “The general rule is
that while property may be regulated to a certain extent, if regula-
tion goes too far it will be recognized as a taking.”*' This sentiment
would seem to support the concern of the critics of the evolution of
social control of private land. Unfortunately, Justice Holmes did not
specify the precise place where the unacceptable limits of the regula-
tion occurred. Political, policy, and judicial practice since then has
been to largely (though not completely) back public regulatory activ-
ity as not crossing the line that Justice Holmes identified. As recently
as the spring of 2002, in the case of Takoe-Sierra Preservation Coun-
cil v. Tahoe Regional Planning Agency the U.S. Supreme Court rec-
ognized the legitimate and important role of public regulation over
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sites where there are conflicting claims between owners, neighbors,
environmentalists, and the government.”

If this is where claims upon site stand at the beginning of the
twenty-first century, how is all this likely to evolve into the future? We
know that property is a complex social institution. People and com-
munities have strong emotional attachments to particular places, and,
for many people in industrialized countries, the ownership of private
property is still one of the (if not the) primary economic assets acquired
and managed in a lifetime. As such, individuals tend to have strong
interest in the integrity of their property rights bundle. But at the same
time, many people seem to have an inherent understanding of the need
to limit the exercise of property rights through the use of public mech-
anisms (such as those used in land use and environmental manage-
ment). How will these tendencies be balanced?

One prediction I offer is that the differences of policy and political
opinion about the integrity versus malleability of property rights is
going to deepen, rather than heal; fighting over the site will be inten-
sified, rather than lessened.”> Why? One reason has to do with the
spread in America over political and social values and social and eco-
nomic circumstances. This has been expressed and talked about in a
number of ways. After the 2000 presidential election the national print
media published a map that coded by red and blue the counties that
voted for the Republican and Democratic Party candidates (George W.
Bush and Albert Gore), respectively. The map showed a nation whose
political opinions were divided largely between those who resided in
the coastal (more liberal) states and in the heartland (more conserva-
tive states).”* To some extent this division reflects social and economic
circumstances. It was largely (though not exclusively) the residents of
the blue states who enjoyed the economic boom of the 1990s, who
were able to reposition their economic circumstances upward, and thus
participate in further dividing America’s economic classes.”’

All of this has effects on property rights issues. How? While prop-
erty matters to all of us, as an individual gets wealthier, the compo-
nent of that person’s financial profile directly tied to property
decreases. This is only logical. As one’s wealth increases, one tends to
diversify one’s holdings, and wealth is represented by real estate and

other wealth instruments (stocks, bonds, art, precious metal, etc.). So
it is not that the upper middle class and wealthy do not own larger

Claiming the Site

homes, second homes, and so on, but rather that the proportion of
one’s wealth represented by this property decreases in the total wealth
profile. So, while for the middle and lower middle class, the owner-
ship of property (a house and lot) is the primary form of wealth, for
the upper middle class and wealthy, property is only one part of how
they own and invest to secure their wealth.

The impact of all this for claims upon the site is profound. If a pro-
posed land use or environmental program is going to impact upon
property rights, it matters how important those property rights are to
those being impacted. If those being impacted are wealthier, they can,
quite literally, afford the impact; it matters less to them. If those being
impacted have only their landed property, then land use regulations
that propose to take the value of that property for larger social val-
ues become more important to the individuals, who have significant
incentive to resist such regulatory efforts and work to preserve the
integrity of their property rights bundle.

Social scientists have long noted this phenomenon. That is, they
have noted that those who tend to support the development and imple-
mentation of land use and environmental policies and programs are
those who can, quite literally, afford them. And they have noted that
an upward shift in economic circumstances, leads to a focus on the
promotion of a set of quality-of-life values that can become (often
become?) translated as regulatory efforts to shape the use of other peo-
ple’s private property in the interest of pursuing larger social values
such as environmental protection, growth management, and smart
growth.*¢

So if the observations and predictions offered about the way Amer-
ica’s social and economic classes are developing are correct, what we
can expect is ever more social conflict over property rights, as one
group with resources seeks to secure more quality-of-life values (con-
trolled growth, undivided farmland, pure trout streams, vibrant down-
towns) and one group with some but marginal resources seeks to pro-
tect that sliver of investment they have in the American dream through
investment in property (whether these be farmland owners, ranchers,
wetland owners, or the owners of “blighted” downtown neighbor-
hoods slated for redevelopment even when these neighborhoods and
homes may be socially and economically viable).?” To emphasize the
point, an era of intensified social conflict over claims to the site is upon

3



32

Harvey M. Jacobs

us, and one of its expressions will be heightened conflict over prop-
erty rights.

The bulk of this essay tells an American story about property rights.
A way to characterize the story is that, starting at some mythical point
in the pre-twentieth-century period, the property bundle was fuller,
thicker, and stronger than it is today. Then, beginning at some unde-
termined point, but taking clear shape in the early part of the twenti-
eth century, the property rights bundle came under assault from the
state, as government was pressured to make the bundle narrower,
leaner, and weaker to fulfill public goals at the expense of the private
property bundle.

The twentieth century was a century in which the property rights
bundle experienced waves of assault. At first the assault was a func-
tion of new technology and rapid urbanization. These phenomena con-
tinued through the century and were then joined in the century’s last
half by an assault born of changing social values, rooted in new atti-
tudes about racial, gender, and then environmental relationships. With
each wave of assault, the property rights bundle diminished.

What is interesting about this story is that each of these assaults
was a change driven by a threat. In the early part of the century city
spaces were changing as a function of international and intranational
immigration; traditional ideas about property did not seem to work as
these changes occurred. In the midcentury, property seemed to be a
barrier to ever-mounting calls for legal and social change in racial rela-
tionships. In the late century, claims to property’s integrity appear to
clash with new scientific findings about ecosystem functioning and
maintenance.

The question is: what’s next? Will there be new challenges to prop-
erty analogous to those that reshaped it in the twentieth century? The
answer has to be “yes.” We continue technological development, and
it continues to present challenges to our ways of living and our con-
cepts of property. Exactly what these developments will be, T won’t
venture. But they will come, and as they do property will be asked—
we will demand—that it bend and flex in response, just as we have
done throughout the twentieth century. And we will continue to do
the same in the social arena. As a society we will insist that property
be reshaped as we discover ways in which old conceptions of property
hold back the liberation and social integration of peoples and others
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(animals, landscapes) once deemed invisible or irrelevant, or at least
less deserving than property itself. One likely trend for the future will
be an increasing focus on the implications of new ecological under-
standings of human-land relationships. Going back at least fifty years,
but gaining ever more currency with the growth of the modern envi-
ronmental movement, land ethicists have been calling for a new view
of land that is less commodity based and more community based, a
view that gives to the land a right to existence on its own term.*®
But as a broad set of predictions, these are uncomfortable for at
least two reasons. One, it seems to suggest that there is no logical end
to the reshaping of property, that instead property is always subservient
to technology and social values. If this is true, then how can the prem-
ise, the promise, of property as an establisher and enabler of the indi-
vidual in a democracy be realized? That is, if technology and social val-
ues always trump property (and always do so absent compensation),
then what is property’s value? What value does it serve as a bastion
against the arbitrary power of the state? How does one prevent the
tyranny of the majority? Are there first principles that are inviolate?
Also, these predictions fall into the trap of many predictions:
assuming that the future will unfold as has the past. Instead, what we
know about technological and social change is that there are periods
of disjuncture, when something(s) happens to completely reshape our
worldview and our abilities to live in the world as we have to that
point. The difficulty is that few of us can imagine what these disjunc-
tures might be and what changes they might bring. Yet we know these
disjunctions have happened in the past; they will happen again. These
changes, whatever they will be, will impact property and thus claims
upon the site. So, for example, it is interesting to note that in this pres-
ent period of history property is again dominant on the world stage
as a result of one of these disjunctures. In 1989 the Berlin Wall fell,
and within a few years the world experienced the dissolution of the
Soviet Union and its political-economic block. Since then, the Western
countries have been actively promoting democracy and capitalism
throughout the second and third worlds. Often the first step in this
process is assistance in the creation of private property, property reg-
istration and transfer institutions, and property markets. Private prop-

erty—strong private property—is a premise of current international
development policy.”’
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So, is there a future for private property in America? Yes. Private
property is central to the very essence of the American experience, m.:m_
it will continue to hold an important place in American economics,
politics, law, and social debate. The desire to own and control a site
seems to be a nearly universal human motivation. For many reasons,
conflict over site management has been and will continue to be cen-
tral to our dialogues—as neighbors, as members of special interest
communities, as part of the larger community to which we belong,
proximately, socially, and legally.

So how does any one of us make a legitimate claim to a site? To
whom does a site belong? Who owns a site? It turns out that these are
not easy questions to answer. If the site was ever the purview of the
owner, it is no longer. In modern times, the site belongs to the owner
of record and it also belongs to all of us. When we look at the legacy
of the Founding Fathers and the documents they left us, we see a con-
fusion about land and property, a confusion that is still with us and
even more acute. Site ownership is more fragmented than we com-
monly acknowledge. The site has more claims upon it, and Eoﬂmwa-
ety, have ever more difficulty sorting out the legitimacy of conflicting
claims.

So how do we—as owners, neighbors, concerned appreciators, and
users—go about claiming the site? Who has the rights to act upon the
site? The only way we have learned to answer these questions 1s .8
continually come together and argue it through, to use a social, dia-
logical, democratic process to address an issue with complex legal,
economic, and cultural roots. There is no simple economic or legal for-
mula to which we can turn. Each community in each generation
decides on the balance point that respects the rights of the site owner
and those of other claimants to the site. Is this is messy process? Yes.

Does it guarantee that everyone will be satisfied? No. Is there is any
other alternative? There doesn’t appear to be.

We do know something about the future: private property will not
stagnate. It never has, and it will not now. Private property will con-
tinue to evolve in America; it has to. As it does, so too will claims
upon the site. Private property is a social contract. It establishes ﬁ.ra
rights of the individual and it binds society. The balance point
between individual and social rights in property will continually be
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renegotiated. Each time it is renegotiated, the claimants to a site will
be reshuffled.

As Americans continue to reinvent their concept of freedom, of
what it means to have liberty, they will come to understand anew what
it means to hold private property while living in a democratic society.
Claims upon the site become one of the most obvious expressions of
this ever-changing dialogue.*
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